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JURISDICTION 
AS TO PLACE 


By Ledr. Albert L. O’Bannon, USN 


HE ARTICLES for the government of the 

Navy, section 1200, title 34, United States Code, 
generally referred to by the abbreviation AGN, 
create naval courts martial and provide for the 
offenses over which courts martial have jurisdic- 
tion. 

There are definite and specific offenses listed in 
AGN, within the jurisdiction of naval courts mar- 
tial. In addition, the eighth AGN, paragraph 20, 
provides that it shall be an offense to violate or 
refuse obedience to any lawful order or regulation 
issued by the Secretary of the Navy, and AGN 
22 (a) provides that courts martial shall have 
jurisdiction to impose punishment on naval per- 
sonnel for all offenses which are not specifically 
named in the AGN. 

The jurisdiction of naval courts martial is ex- 
clusively criminal in character, and its sole pur- 
pose is the maintenance of naval discipline (N. C. 
& B., sec. 327). This fact becomes one of extreme 
importance when an offense is charged under 22 
(a), AGN, as may be seen by the discussion which 
follows hereinafter. 

Among the several conditions which are positive 
prerequisites to the establishment of the jurisdic- 
tion of naval courts martial, will be found juris- 
diction of courts martial as regards “place of the 
offense” (N.C. & B., sec. 328). Jurisdiction of the 
“place” is the sphere of authority of a court, or the 
territorial limits within which the power of a 
court may be exercised. 


Offenses Named in AGN, and in Lawful Orders and Regulations 
of the Secretary of the Navy 


The acts, or omissions of action, which form the 
bases of any particular offense are called the ele- 
ments of that offense. In court martial proceed- 
ings the allegation of elements which make out 
a particular offense is called a specification. 

There is little or no problem in drawing specifi- 
cations with regard to allegations concerning the 
place of an offense which are sufficient in law to 
establish courts martial jurisdiction when dealing 
with specific offenses named in AGN, offenses 
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named in other enactments of the Congress of the 
United States, or offenses named in lawful orders 
and regulations of the Secretary of the Navy. 

When the place where the offense is:committed 
is a necessary element, as required by its legal 
definition, the place must be specifically alleged. 
By way of illustration, naval courts martial have 
jurisdiction of murder only when such offense is 
committed “without the territorial jurisdiction of 
a particular State or the District of Columbia” 
(art. 6, AGN). Naval courts martial have juris- 
diction over the offense of possession of narcotics 
only when such offense is committed in one of the 
places specifically mentioned in articles 0625 and 
1270, Navy Regulations (1948). Naval courts 
martial have jurisdiction over the offense of un- 
authorized, open possession of a dangerous or 
deadly weapon when such offense is committed in 
a place under naval jurisdiction. Article 1271 (2), 
Navy Regulations (1948). Jurisdiction of the 
offense in any of the above illustrations can be 
established only by an allegation stating the place 
of the offense (N. C. & B., sec. 331). 

A trial is void from the beginning if the court 
lacks jurisdiction as to place. The case of Ros- 
borough v. Rossell (C. M. O. 3, 1946, 95; 150 F2 
809), is a clearly understandable illustration, not 
only of this rule of law, but of another rule of law 
which is equally important to naval courts. In 
that case the accused was tried for murder and, by 
exception and substitution, he was convicted, in- 
stead, of the lesser included offense of man- 
slaughter. The federal court, in releasing Ros- 
borough from custody, held that because the court 
martial had no jurisdiction to try Rosborough for 
the offense of murder, it was a void trial from the 
beginning. Therefore the conviction of man- 
slaughter was void, even though the court had 
jurisdiction over that offense. Had the charge of 
manslaughter been preferred initially, instead of 
murder, the result would have been different. 


Offenses Not Specified 


In the application of article 22 (a), AGN, there 
is presented a definite problem that involves most 
particularly the place of the offense. The Secre- 
tary of the Navy has provided that, in instances 
where naval personnel violate the local laws of 
a country, State, Territory or district, by commit- 
ting offenses which are not of a scandalous nature, 
such personnel shall be guilty of “Conduct to the 
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Prejudice of Good Order and Discipline” (N. C. 
& B., sec. 98). In some instances it will be found 
that local laws of such political subdivisions of 
government provide for the same, or like, offenses 
already provided by AGN, by other United States 
statutes, or by lawful orders and regulations of the 
Secretary of the Navy. In other instances, local 
laws may provide entirely new and distinguishable 
offenses from those specifically provided for. 

In order that proper application may be made 
of the charge “conduct to the prejudice of good 
order and discipline,” when such a charge is sup- 
ported by an allegation that shows violation of a 
State or Territorial statute, the first factor to be 
considered should be the “place” where the offense 
occurred. Investigation should be made to deter- 
mine: (1) whether it is a place where ewclusiwe 
legislative powers to create and provide for pun- 
ishment of criminal offenses are vested in the Con- 
gress of the United States, (2) whether it is a 
place where such eaclusive legislative powers with 
regard to criminal offenses are vested in the State 
or Territory, or (3) whether it is a place where 
such legislative powers with regard to criminal of- 
fenses may be equally exercised by either the Fed- 
eral Congress or the legislative body of a State 
or Territory. 

The importance of the place of the offense be- 
comes more apparent when you direct your at- 
tention to the criminal legislative powers of the 
Federal Government, State governments, and their 
political subdivisions. It is fundamental that acts 
which constitute criminal offenses can be defined 
as such only by the legislature of a State or coun- 
try, in statutes which create an offense and provide 
for the penalty for violation thereof. A criminal 
statute has no extraterritorial effect outside of the 
State of its enactment; except, that a nation, rec- 
ognized as such by the law of nations, may pro- 
vide that a national of such parent nation will 
remain subject to the legislative control of the 
parent nation while such national is outside of 
the territorial jurisdiction of the parent nation. 
(See Re-Statement of the Law, Conflict of Laws, 
pp. 502, 503; see art. 16, AGN for illustration of 
the exception as to nationals of a parent nation.) 

There are many areas throughout the United 
States and Island territories known as naval bases, 
naval stations, or just an area under naval com- 
mand. The legislative control of such areas with 
regard to criminal offenses may be exclusively in 
the Federal Government or, depending upon the 
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factual situation with regard to acquisition of such 
area, the legislative control over criminal offenses 
may be equally exercised by either the Federal 
Government or the State. The acquisition by the 
Federal Government of land or water areas, lo- 
cated within the boundaries of a State, does not, by 
the act of acquisition alone, divest such State of 
its continued criminal jurisdiction over such area 
acquired. “In America, the powers of sovereignty 
are divided between the Government of the Union, 
and those of the States. They are each sovereign 
with respect to the objects committed to it, and 
neither is sovereign with respect to the objects 
committed to each other.” McCulloch v. Mary- 
land (4 Wheat, 316, 409). 

The right of the Federal Government to acquire 
land for its essential uses, such as naval bases, 
cannot be denied or hampered by State law. This 
power is inherent in the sovereignty of the Govern- 
ment. However, if the State has not consented to 
the acquisition or has not, in some manner recog- 
nized by law, granted a part of its jurisdiction, 
then the jurisdiction of the Federal Government 
over such lands is limited to the exercise of those 
powers which are necessary and proper to the ac- 
complishment of the purpose for which the land 
is to be used. It has been adjudged, “Mere owner- 
ship and occupancy by the United States of land 
within a State, do not suffice to oust the jurisdic- 
tion of the State, even when such occupancy is with 
full knowledge and tacit consent of such State.” 
(See 7 op. Atty. Gen. 573.) The single act of 
acquisition of title by the United States of prop- 
erty located within a State is not sufficient to 
exclude the State’s legislative authority as it affects 
the police power of the State. “It must appear 
that the State, by consent or cession, has trans- 
ferred to the United States that residuum of juris- 
diction which otherwise it would be free to exer- 
cise.” Mason v. Tax Commission (302 U.S. 197). 

The subject of jurisdiction, including criminal 
jurisdiction, concerning military areas located 
within State boundaries, which areas are in 
Federal use by either complete ownership or by a 
lease for limited duration, has been the subject 
of both State and Federal legislation. Space does 
not permit the review of such legislation herein ; 
however, an extensive study of such legislation is 
contained in the book entitled “The Respective 
Powers of the Federal and Local Governments 
Within Lands Owned or Occupied by the United 
States,” written by Peter S. Twitty, and published 
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by the United States Government Printing Office 
in 1944. See also Advance Copy 0. M. 0. No. 2,21 
February 1949, p. 13. A determination of whether 
there is exclusive legislative control of criminal 
offenses by the Federal Government or whether 
such legislative control may be equally exercised 
by both the State and the Federal Government, is 
helpful, and sometimes necessary, to proper naval 
administration in the selection of a charge on 
which an.accused is to be tried by court martial. 
The acts of an accused which constitute a specific 
offense under AGN, may also provide a portion of 
the elements of a greater committed offense which 
greater offense is subject to court martial juris- 
diction under 22 (a), AGN, on the charge of “con- 
duct to the prejudice of good order and discipline.” 

The most common example that can be given by 
way of illustration is the offense of “assault and 
battery” as found in many State statutes. The 
jurisdiction, under applicable federal statutes, of 
courts martial over assaults that end in a battery 
is set forth in Naval Courts and Boards, sections 
48 and 61, for offenses of assaulting or striking 
another person in the naval service, and in section 
120 for offenses of assault with intent to commit 
a felony, assault with a dangerous weapon, and 
unlawful striking, beating, or wounding of an- 
other person. Applicable Federal statutes do not 
contain an offense of simple assault followed by a 
simple battery. There is no specific offense of 
“assault and battery” that is applicable to naval 
courts martial (C. M. O. 2, 1945, 39). 

A simple unlawful striking by inference in- 
cludes a simple unlawful assault and therefore 
acts which constitute simple assault and battery 
are subject to court martial jurisdiction under 
the specific offenses found in sections 48, 61, and 
120, Naval Courts and Boards. Many State stat- 
utes provide for the offense of “aggravated as- 
sault and battery,” which offense requires an in- 
tent to inflict grievous bodily injury. Where an 


‘accused is to be tried for the offense of “aggravated 


assault and battery” as defined by a State statute, 
and where the acts of the accused are not of a 
scandalous nature, the proper charge would be 
“conduct to the prejudice of good order and dis- 
cipline,” with the charge supported by a specifi- 
cation alleging the accused did (1) unlawfully, 
maliciously, and without justifiable cause strike, 
(2) with intent to inflict grievous bodily injury. 
Such an allegation in the specification sets out a 
separate and distinct offense from simple striking 








be el 





as specifically provided for by AGN (C. M. O. 4, 
1943, 24). It is not essential to state in the speci- 
fication that such offense was committed in breach 
of the statutory law of the State in which the 
court is sitting, as the court takes judicial notice 
of such statutory law; but where the offense is 
committed in breach of the laws of State A, and 
the court that tries the accused is sitting in State 
B, the enactment of State A which provides for 
the offense committed should be set forth ver- 
batim in the specification and proved like any 
other fact (N. C. & B., sec. 27). 

When an offense which is not specified in AGN 
is committed by a person subject to naval courts 
martial jurisdiction, and such acts constitute a 
breach of a State statute, the accused should not 
be tried on a charge which names the specific State 
statute. By way of illustration the offense of 
“aggravated assault and battery” as named in the 
State statute should not be used as a naval charge. 

There are several C. M. O.’s. relating to the 
proper drafting of charges, when offenses are 
violations of State statutes. They hold uni- 
formly that the charge should not be the statutory 
charge as provided by the State—for example, 
“carrying a concealed weapon” (C. M. O. 1, 1943, 
37) ; or “burglary” (C. M. O. 2, 1945, 43)—but, in- 
stead, the naval charge of “conduct to the prej- 
udice of good order and discipline” or “scandalous 
conduct tending to the destruction of good morals,” 
respectively. | 

The C. M. O.’s hold that to proceed to trial on 
a charge as specified by the State statute is error, 
but that such error is not jurisdictional and does 
not invalidate the proceedings. (C. M. O. 2, 1944, 
345; 0. M. O. 1, 1943, 160.) A contrary rule of 
law has been laid down by the United States dis- 
trict court of Hawaii, Hubert John Mulvaney pro- 
ceedings, habeas corpus No. 319, October Term 
(1948), wherein the court held that, where naval 
courts martial proceed to trial on a charge that 
specifically names as the charge an offense pro- 
vided by the Territorial Government, the trial by 
court martial on such charge so specified was 
error; that such error was jurisdictional, and that 
a writ of habeas corpus will lie for the release of 
any accused convicted by courts martial in pro- 
ceedings based on such charge. 

Naval discipline requires that all naval per- 
sonnel conform to the laws of the State or Terri- 
tory in which such personnel may be located, and 
that naval personnel be prohibited from commit- 





ting acts of a scandalous nature regardless of the 
place of commitment thereof. 

If proper administration requires that. an of- 
fender be punished for acts committed in violation 
of a State statute, the charge to be preferred in 
court martial proceedings against the person in 
the naval service is that he has committed an 
offense against the Navy, and not an offense against 
the State or Territory. The specification is drawn 
to contain the necessary allegations of breach of 
the State statute, but is preferred against the ac- 
cused under the naval charge of “conduct to the 
prejudice of good order and discipline” or “scan- 
dalous conduct tending to the destruction of good 
morals” depending upon the facts of the par- 
ticular case. 

The subject matter of the two offenses last above 
named are properly under the control of the Sec- 
retary of the Navy, for the purpose of maintain- 
ing naval discipline. Lawful orders and regula- 
tions have been issued by the Secretary of the 
Navy pertaining to such offenses under authority 
of 8 (1), 8 (20), and 22 (a) AGN. 

From the foregoing, it is seen that the “place” 
of the offense is of major importance in the de- 
termination of the proper charge on which an ac- 
cused shall be tried by courts martial; and in the 
application of article 22 (a), AGN, to offenses com- 
mitted by persons in the naval service, naval au- 
thorities that have the power of convening courts 
martial, as well as every person in the naval serv- 
ice, should take note of the fact that the “place” 
where an offender acts, or fails to act, may deter- 
mine whether a criminal offense has in fact been 
committed, as well as determine the proper charge 
on which the accused may legally be subject to 
courts-martial jurisdiction. 





Statistics 


FoR the fiscal years 1941 through 1948 
the following cases were tried by naval 


courts: 
oc ET 389, 281 
SERRE ek 354, 572 
GE” eeckcetpesednncte 83, 300 


Each one of these cases was reviewed 
in the office of the JAG. 























“TRUTH SERUMS” 
AND NAVAL JUSTICE 


By Ledr. Morris G. Duchin, USN : 


N_ 1922, American law enforcement authorities 

first started to use “truthtelling” drugs in 
criminal cases to induce statements by suspects. 
Initially, a drug called scopolamine was injected 
into the subject’s body. Later, other related drugs, 
known as sodium pentothal and sodium amytal, 
were used. These drugs are commonly referred 
to as “truth serums.” ? 

Since 1929, paralleling the police use of drugs 
to obtain statements, psychiatrists have made tre- 
mendous progress in the use of sodium amytal and 
similar drugs to treat mental illnesses by obtain- 
ing uninhibited recitals of events from subjects. 
World War II brought a very great increase in 
the use of injections of barbiturates in acute mental 
illness under combat conditions, with satisfactory 
results. The value of the intravenous barbiturate 
for diagnostic purposes in the psychoneurotic and 
psychotic is great.? 

This article will deal with the use of “truth 
serums” by law enforcement authorities, includ- 
ing investigative officers in the Navy, the admissi- 
bility of statements or confessions obtained by 
the application of such drugs, and the legal con- 
sequences flowing from their use. It is not in- 
tended to discourage physicians from utilizing 
“truth serums” when administered for their 
therapeutic value in mental cases. The situation 
is entirely different, however, when drugs are used 
in connection with criminal investigations and 
courts martial. 

A “truth serum” is a drug used to obtain an un- 
inhibited expression of repressed material by the 
subject. It is capable of producing a partially 
suspended unconsciousness in which the subject 
may correctly relate former experiences. It is 
claimed that during this unconsciousness the sub- 
ject’s mental activities continue, and his answers, 
given to questions about his past doings, are cor- 
rect, or at least are truthful. The results obtained 
by the application of a “truth serum” and the in- 
terrogation of the subject have not been generally 
accepted by the psychological profession, not fol- 
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lowed up by medical men with adequate demon- 
strations on a broad scale. 

The X-ray can.reveal to us the condition of bone 
beneath the flesh, invisible to ordinary vision. 
Psychometry, however, cannot yet reveal to us 
the brain conditions that correspond to a particu- 
lar person’s perception, recollection, and narration 
of a particular event. The use of the “truth 
serum” has been proposed for attaining the equiva- 
lent purpose. It rests upon the expedient of sup- 
pressing temporarily the normal waking con- 
sciousness and producing a narration which recites 
the interior record of the original perception and 
recollection. This expedient would not reveal 
errors of original perception or of original recol- 
lection (whether those errors were induced by 
character, emotion, or perception-mechanism), 
although errors due to conscious distortion or in- 
voluntary perturbation during narration would be 
eliminated.® 

It must also be borne in mind that there is often 
an outpouring of both fact and fancy by the sub- 
ject. In addition, some persons retain their 
characteristic defense even under the influence of 
the drug.° 

What legal consequences may flow from the 
use in the Navy of a “truthtelling” drug to obtain 
a statement or confession from a suspect or an 
accused? What are the rights of the person re- 
ceiving the drug, and what are the liabilities of 
the person giving the drug? To what extent, if 
any, is a statement or confession, included by a 
drug, admissible in evidence at a court martial ? 

The circumstances under which the “truth 
serum” may be applied are varying. For example, 
the drug may be administered to a person: 

(a) without his consent; or 

(b) with his consent; or 

(c) with his consent, but consent is induced by 
deception, fraud or threats. 

In addition, there is the problem of what use 
can be made of a confession obtained by means of 
the “truth serum” in any of the above instances. 














If an officer injects a “truthtelling” serum into 
the body of a serviceman, without the latter’s 
knowledge and consent, in an attempt to elicit 
certain information regarding naval administra- 
tion, the officer is liable for damages in a civil 
- suit for having committed a battery upon the body 
of another. The law protects a person, not only 
against actual bodily harm and violence, but also 
against every kind of bodily interference and 
restraint not justified or excused, even though no 
physical harm be done, as where it offends the 
reasonable sense of personal dignity. The ele- 
ment of fear or apprehension on the part of the 
person given the drug is not controlling and does 
not determine the liability of the aggressor, for 
the reason that a battery may be committed upon 
the former even though he be in complete ig- 
norance of the fact, and therefore entirely free 
from alarm. Furthermore, the degree of force 
applied is immaterial.’ 

In the case of Commonwealth v. Stratton (114 
Mass. 303, 19 Am. Rep. 350 (1873) ), it was held 
that a person, who delivers to another a thing to 
be eaten, e. g., figs containing a “love powder,” con- 
cealing such fact, is guilty of an assault and 
battery, if the person to whom it is given, in 
ignorance of the facts, eats it and is injured in 
health. Although this was a criminal case, and 
although the court referred to actual injury to 
the health of the complainant, the result in a civil 
case should be no different, even where no actual 
injury to health is shown, so long as the injection 
was made without consent. 

It has been repeatedly held that a surgical opera- 
tion, performed without the consent of the person 
operated on, constitutes a technical battery for 
which the surgeon may be held civilly liable, re- 
gardless of the result of the operation, except in 
the case of an emergency.® 

To avoid liability, expressed consent in writing, 
properly witnessed, should be obtained after an 
explanation of the potentialities of the use of the 
drug has been made to the suspect. Consent should 
be gained without the suggestion of duress, and 
under the same safeguards as those surrounding 
the obtaining of voluntary confessions generally. 
If consent is withheld, but the drug is nevertheless 
administered, the person doing so is in the same 
position as one who has performed an operation 
without the consent of the patient. 

The liability for a battery may be criminal, as 
well as civil. The fact that a battery is committed 


in an attempt to obtain a confession from a person 
suspected of crime is no defense to a criminal prose- 
cution therefor.° In many States, the extracting 
of involuntary confessions is penalized by statutes, 
which would also provide an additional basis for 
civil or criminal action.“ Any person, whether a 
doctor or not, who administers the drug at the re- 
quest of the prosecuting authorities for the pur- 
pose of obtaining an involuntary confession, is a 
participant in their act, and shares in their re- 


sponsibility. In addition, a doctor runs the risk 


of having his license revoked.”* 

Of course, where consent to the use of the drug 
has. been obtained from the suspect, after an ex- 
planation of its use and purpose, there is no civil 
liability, nor any criminal liability since no breach 
of the peace is involved." 

Where consent has been obtained through mis- 
representation as to the nature of the drug in- 
jected, such consent would be equivalent to non- 
consent, since fraud or deceit upon one’s will is 
the same as force in overpowering it.” 

Although words or threats alone cannot consti- 
tute an assault, as distinguished from a battery, 
that is, putting another in apprehension of an 
immediate harmful or offensive contact.> Never- 
theless, words and threats may be of such a nature, 
and made under such circumstances, as to be con- 
sidered to have vitiated any claimed assent. To 
sustain a defense of consent, there must be a true 
assent. A claimed assent which is not voluntary 
is not sufficient.” ; 

Does a naval officer, by reason of his office, enjoy 
any privilege insofar as his personal liability to 
subordinates or other members of the service is 
concerned? As a general rule, an officer is not 
liable for the necessary and justifiable acts per- 
formed to maintain discipline. He is liable for 
acting in an illegal and unauthorized manner. 

In 36 Am. Jur., Military, sec. 119, it is stated: 

Actions of trespass for injuries to the person have been 
frequently brought and sustained in the common-law 
courts against naval as well as military commanders, by 
their subordinates, for acts done both at home and abroad, 
under pretense and color of naval and military discipline.” 

Although no case has been found which pre- 
cisely holds that an officer would be liable for 
using the “truth serum” on a person without the 
latter’s consent, it would seem that an officer 
would be in no different position from a civilian. 
The injection of the drug, without consent, is 


(Continued on page 14) 
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LAWYERS OF THE FIRST NAVAL 
DISTRICT LEGAL OFFICE 


LTHOUGH the First Naval District includes 
all of New England except for the State ‘of 
Connecticut, almost all of the legal matters and 
functions arise and are disposed of within a ra- 
dius of 100 miles of Boston. There are four major 
centers of naval activity within the district, 
namely, The Greater Boston area, Newport, R. 1.. 
Quonset Point, R. I., and Portsmouth, N. H. Be- 
sides district headquarters in Boston, law billets 
are included in the officer allowances of the 
United States naval base at Newport and the 
United States Naval Air Station at Quonset 
Point. There are five officer lawyers (SDO) and 





ledr. J. A. Potter, USN 





Cdr. J. K. Rader, USN 


one civilian attorney presently on duty at head- 
quarters and one officer lawyer (SDO) at each of 
the other two activities. 

Military law is the largest source of business 
of the legal offices and it is estimated that it com- 
prises from 50 to 60 percent of the total business. 
Claims under the Federal Tort Claims Act, admi- 
ralty, legal assistance, and Naval Reserve matters 
combined comprise slightly less than 50 percent of 
the total. At headquarters, two officers are as- 
signed as judge advocate and defense counsel of 
the general court martial, and devote their entire 
time to such duties. The civilian attorney’s time 





Lt. G. J. Leger, USN 





Lt. Saul Katz, USN 


Miss Kathleen Neary 


Lt. H. J. Conway, USN 











is devoted entirely to claims and admiralty mat- 
ters, except to assist, as required by exigencies of 
the service, with legal assistance and investiga- 
tions. All officer lawyers are utilized in connec- 
tion with all of the functions of the offices to 
which they: are attached. This is especially true 
of the legal officers assigned to the Naval Base at 
Newport and the Air Station at Quonset Point in- 
asmuch as they operate alone at their duty sta- 
tions. Although these officers are not personnel 
of the District Legal Office, because they are within 
the district they perform duties as judge advo- 
cates of general courts martial convened by the 
Commandant, First Naval District and assist in 
investigations pertaining to claims and admiralty, 
under the supervision of the District Legal Officer. 

Although there is no lawyer assigned. to legal 
duties at the United States Naval Base, Ports- 
mouth, N. H., there is a general court martial, 
convened by the Commandant, First Naval Dis- 
trict, at that activity. . Except for especially in- 
volved cases, the judge advocate’s duties at that 
court are performed by First Lt. H. R. Kurth, 
United States Marine Corps, who is stationed at 
the United States Naval Disciplinary Barracks. 

The processing of claims under the Federal Tort 
Claims Act involves frequent contact with civilian 
attorneys and a broad range of contacts with out- 
lying activities throughout the district. Occa- 
sionally, claims of questionable amounts. require 
' reference of the damage features thereof to the 
appropriate personnel of the Boston Naval Ship- 
yard for appraisal. Claims in admiralty provide 
probably the most interesting legal problems and 
certainly the greatest amounts of money involved. 
Litigated claims which are ultimately tried in the 
Federal Court require close cooperation with the 
United States attorney by the District Legal Offi- 
cer and the admiralty and claims attorney. In 
connection with admiralty cases the required sur- 
veys of damage are usually accomplished on behalf 
of the Navy by representatives of the United States 
Salvage Association. Although that association 
maintains an office in Boston it is necessary oc- 


casionally to obtain the representative from New 


York City. In certain cases where the association 
already represents the opposing interest the Navy 
is represented by a surveyor appointed by the 
Commander, Boston Naval Shipyard, or by the 
District Public Works Officer. 

The work pertaining to the supervision, coordi- 
, nation of and assistance to the Volunteer Naval 


Reserve law units is accomplished by the personnel 
of the Regular Navy attached to the District Legal 
Office. 

The District Legal Officer, Comdr. Jacob K. 
Rader, United States Navy (SDO Legal Spe- 
cialist) reported for duty in his current billet on 
23 September 1948. He received his academic and 
law degrees from the University of Richmond, 
Richmond, Va., was admitted to the Virginia bar 
in 1933, and has been in the Naval Reserve and 
Regular Navy since 1941. 

Lt. Comdr. James A. Potter, III, United States 
Navy (SDO Legal Specialist) is Assistant Legal 
Officer and Naval Reserve Program Officer. He 
was graduated from Harvard College and Har- 
vard Law School, and after his admission to the 
Rhode Island bar he practiced law in Providence 
until he was commissioned an ensign in the United 
States Naval Reserve in March 1942. He was 
commissioned in the Regular Navy as a Legal 
Specialist in 1947. 

The admiralty and claims work is performed 
by Miss Kathleen G..Neary, a native of Boston. 
She was educated in the Boston schools and the 
Portia Law School, Boston, Mass., from which 
she was graduated, magna cum laude, in 1931, with 
the degree of bachelor of laws. She was admitted 
to the Massachusetts bar in 1932 and the Federal 


-bar in 1933. For the past 7 years she has been em- 


ployed in the District Legal Office. 

Lt. Harry J. Conway, United States Navy (SDO 
Legal Specialist), is a native of New Haven, Conn., 
and resided there before joining the Navy in 1942. 
He was awarded the degree of bachelor of laws 
by Georgetown University, Washington, D. C., 
after having completed his academic and legal 
training at that university. He was admitted to 
the Connecticut bar and maintained his law offices 
in his native city from 1936 to 1942. 

Lt. Saul Katz, United States Navy (SDO Legal 
Specialist), was educated at Boston College and 
Boston College Law School, receiving the degree 
of bachelor of laws in 1941. He was admitted to 
the Massachusetts and Federal bars in the same 
year, and was commissioned an ensign in the 
United States Naval Reserve in 1942. 

Lt. George J. Leger, United States Navy (SDO 
Legal Specialist), attended Northeastern Univer- 
sity School of Business and Northeastern School 
of Law where he received the degree of bachelor 


of laws. He has been in the naval service since 
1942. 








CONDUCT UNBECOMING AN 
OFFICER AND A GENTLEMAN 


By Cdr. Luis V. Castro, USN 


| igen upon a time———to be exact, in May, 
1801———at a general court martial held at 
the Cape of Good Hope, a British army officer 
was tried for “scandalous, infamous conduct, un- 
becoming the character of an officer and a gentle- 
man.” His offense consisted of sending a bill 
for £600 to one Sir George Younge, for a horse 
which the latter had declared to be a present to 
him when he was Governor of the Colony. The 
court acquitted the officer of scandalous, infamous 
behavior, but considered his conduct nevertheless 
as unbecoming the character of an officer and a 
gentleman. The British Judge Advocate General 
held the findings of the court irregular, because 
the court had acquitted the accused of the only 
imputation which could characterize the trans- 
action as an offense, the scandalous or infamous 
behavior. 

The above case is cited by treatises on military 
law as exemplifying that not all conduct which 
offends against the proprieties and decorum of an 
officer and a gentleman can be held amenable to 
military law, but only that which impeaches the 
character of an officer and a gentleman and at 
the same time casts upon the military community 
a shade of discredit and reproach. 

The charge of conduct unbecoming an officer 
and a gentleman is probably as old as the first 
military code of honor and discipline. It has 
been incorporated into naval law as one of the 
general charges under the broad provisions of 
article 22, articles for the Government of the Navy, 
and, in the opinion of the writer, under the pro- 
visions of article 8, articles for the Government of 
the Navy (N.C. & B.., sec. 99 & 59). As its title 
implies, this charge is to be preferred only in the 
“ase of commissioned and warrant officers of the 
naval service. The conduct contemplated is action 
or behavior in an official capacity which, in dis- 
honoring or disgracing the individual as an officer, 
seriously compromises his character and standing 
as a gentleman; or action or behavior in an un- 
official or private capacity, which, in dishonoring 
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or disgracing the individual personally as a gentle- 
man, seriously compromises his position as an of- 
ficer and exhibits him as morally unworthy to 
remain a member of the honorable profession of 
arms. Naval Courts and Boards also provides that 
there are certain moral attributes common to the 
ideal officer and the perfect gentleman, a lack of 
which is indicated by acts of dishonesty or unfair 
dealings; of indecency or indecorum; of lawless- 
ness, injustice, or cruelty. 

Article 61 of the Articles of War provides that 
any officer who is convicted of conduct unbecom- 
ing an officer and a gentleman shall be dismissed 
from the service. This article is a derivative of 
a provision in the Articles of 1775 requiring that 
“whatsoever commissioned officer shall be con- 
victed before a general court martial of behaving 
in a scandalous, infamous manner, such as is un- 
becoming the character of an officer and a gentle- 
man, shall be discharged from the service.” The 
language was taken from the British Articles. It 


will be observed that the words “scandalous and ° 


infamous manner” were removed, as descriptive 
of the conduct deemed unbecoming. The term “un- 
becoming” is now construed to mean morally un- 
befitting and unworthy ; and the term “gentleman” 
a man of honor, of high sense of justice, of an 
elevated standard of morals and manners, and of 
a corresponding general deportment. Winthrop’s 
Military Law and Precedents, Reprint 1920, p. 
711. 

Officers of the Army and Navy are bound by the 
law to conduct themselves as gentlemen, as well 
as officers (6 Op. Atty. Gen. 413, at p. 417). In 
ordinary civil life, an ungentlemanly life may be 
led without judicial censure, as long as estab- 
lished law is not thereby violated. In military 
life, there is a higher code, termed honor, which 
holds its society to stricter accountability; and it 
is not desirable that the standard of the Army 
and Navy shall come down to fit the requirements 
of a criminal code (Naval Digest, 1916, p. 100). 


Naval officers, by virtue of the commissions which 
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they hold, are destined as much to the preservation 
of the morals, demeanor, and conduct of the per- 
fect. gentleman as they are to the efficient perform- 
ance of their duties and te loyalty to the cause to 
which our country may be pledged. 

No legal research of the charge of conduct un- 
becoming an officer and a gentleman would be 
complete unless it contained reference, however 
slight, to the famous Swaim case-which occurred 
during the latter part of the nineteenth century. 
Gen. David G. Swaim, Judge Advocate General of 
the Army, was tried by Army court martial upon 
the charge, inter alia, of conduct unbecoming an 
officer and a gentleman. The first specification 
thereunder alleged that the accused transferred to 
a third party, for the purpose of a suit, a certain 
memorandum of deposit given to the accused by 
Bateman and Co. on the 15th of July, 1882. The 
transfer had been made after the accused had with- 
drawn, in the course of his business, nearly the 
entire sum covered by the memorandum of deposit, 
“thus attempting to commit a fraud upon said 
Bateman and Co.” The third specification alleged 
that the accused prepared and forwarded to the 
Secretary of War a written statement relating to 
the transaction referred to in the first specification, 
and relating also to certain facts set out in two 
letters from A. E. Bateman to the Secretary of 
War; which statement by the accused was alleged 
to be “evasive, uncandid and false, and calculated 
and intended to deceive the Secretary of War”. 
Then followed an enumeration of seven particulars 
wherein the said statement was false, evasive and 
intended to deceive. 

The court found both specifications proved in 
part. As to specification 1, they substituted the 
word “wrong” for “fraud” (attempting to commit 
a wrong upon said Bateman and Co.) ; and found 
the accused guilty, in a less degree than charged, 
of conduct to the prejudice of good order and 
discipline. As to the other specification, the court 
found one of the particulars proved exactly as 
charged, three substantially as charged, three not 
proved, and the words “and false” not proved 
(leaving an allegation that the statement was 
“evasive, uncandid, and calculated and intended 
to deceive the Secretary of War”). It found the 
accused guilty in a less degree than charged— 
guilty of conduct to the prejudice of good order 
and discipline. 

The Attorney General of the United States ex- 
pressed his opinion, as to specification one, that 





such a “wrong” deliberately planned and perpe- 
trated, would involve the same moral turpitude 
whether it were designated as a “fraud” or as a 
“wrong”; and in either event the offense would 
seem to fall much more naturally and appro- 
priately under the classification of “conduct un- 
becoming an officer and a gentleman” than in the 
category of “conduct to the prejudice of good order 
and discipline.” 

With respect to the other specification, the 
Attorney General held that the finding plainly 
showed the court’s belief that-the act of the accused 
in having presented to the Secretary of War a 
written indorsement containing certain specific 
statements which the accused knew to be false, 
and in having made such statements for the pur- 
pose and with the intention of deceiving the Secre- 
tary of War, is not one which can be properly 
classified as “unbecoming an officer and a gentle- 
man.” The Attorney General stated: “I find it 
difficult to reconcile this conclusion with any 
recognized standard of either officerlike or gentle- 
manlike conduct, and it can only be so reconciled by 
annexing to the words ‘conduct unbecoming an 
officer and a gentleman’ a narrow and very limited 
significance, in my judgment wholly incommen- 
surate with the proper and reasonable import of 
those words. * * * The argument * * * 
of * * * counsel for the accused * * * 
apparently intended to support the proposition 
that the charge of ‘conduct unbecoming an 
officer and a gentleman’ * * * properly em- 
braced only offenses of the grossest and basest 
character, of such a nature as to render the guilty 
party a moral and social outlaw. * * * It 
should not be necessary to prove than an individual 
is a moral monstrosity in order to demonstrate his 
unfitness to be a trusted officer of the Army” 
(18 Op. Atty. Gen. 113). 

While the Army was broadening the scope of 
article 61, swpra, the Navy for some time approved 
cases involving conviction of conduct unbecoming 
an officer and a gentleman where no sentence of 
dismissal was adjudged (C. M. O.’s 48, 1910, 53, 
1910; 40, 1913; 20, 1914; 26, 1914; 48, 
1914). It was not until C. M. O. 49, 1915, 23, that 
it was held “* * * Congress by law has pro- 
vided that any officer of the Army convicted of 
‘conduct unbecoming an officer and a gentleman’ 
shall be dismissed from the service * * * 
thus making a sentence of dismissal mandatory 
* * * While there is no similar statutory en- 
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actment with reference to the Navy, the foregoing 
is sufficient evidence of how seriously this particu- 
lar offense has been regarded by Congress * * * 
A court martial composed of naval officers should 
not refuse to accept for the service of which they 
are members the standard fixed by law to which 
officers of the Army must conform in order to 
retain their commissions.” 

The majority of the cases of conduct unbecom- 
ing an officer and a gentleman against naval of- 
ficers during the early part of this century, in- 
volved dishonorable neglect to pay debts (C. M. 
0.’s 5, 1909; 16, 1909; 15, 1915 ; 2, 1916; 12, 1916). 
In one of them, 16, 1909, the sentence related to 
loss of numbers and did not include a dismissal. 
It can be safely stated that conviction of dishon- 
orable neglect to pay debts would, at the present 
time, carry a mandatory sentence of dismissal (C. 
M.0O.12,1916). (See sample specification 1 under 
sec. 99, N. 0. & B.) 

Among the acts which are characterized as con- 
stituting conduct unbecoming an officer and a 
gentleman are acts of “indecency or indecorum.” 
The words are used in the disjunctive rather than 
in the conjunctive. This would appear to support 
the proposition that acts of either nature might 
constitute the conduct punishable under the gen- 
eral charge, but this is not so, as we shall see later 
in this article. “Indecorum” is defined as “im- 
propriety in behavior or manners which violates 
the conventions of civility, custom or etiquette.” 
Webster’s unabridged dictionary, second edition. 
“Indecency” is recognized by Webster as synony- 
mous with indecorum and indicative of impurity, 
obscenity, indelicacy. By common usage, how- 
ever, indecency would be the broader term, imply- 
ing acts which are indecorous as well as those 
which offend the moral senses or which are morally 
unfit to be seen or heard. The distinction between 
the two concepts is extremely important in de- 
termining which acts would now constitute 
conduct unbecoming an officer and a gentleman. 
If the words are synonymous, the rule of law which 
has been emphasized as to acts of “indecorum,” as 
will be seen hereinafter, would apply with equal 
force to acts of “indecency.” 

One of the first cases of the category described 
above occurred in Japan in the year 1906. An 
officer was charged, tried, and convicted of con- 
duct unbecoming an officer and a gentleman in 
that he urinated on the floor under the dining 
table of a club, and in that he grossly insulted a 
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young lady, a guest at the dinner party, by lifting 
her dress and putting his hand on her leg. The 
accused was sentenced to be placed at the foot of 
the list of officers of his rank and to be publicly 
reprimanded. The Navy Department had this 
much to say with respect to the case: “Disgraceful 
and reprehensible as was his conduct in itself: it 
was still more so because of its publicity in a 
foreign port, whereby was brought discredit on the 
Government and upon the service in which the 
court, by its ill-judged leniency, has allowed him 
to remain” (C. M. O. 47,1906). 

Several years later, Paymaster A was brought 
to trial upon the charge, inter alia, of conduct un- 
becoming an officer and a gentleman, because he 
did “at a dance * * * without authority of 
any responsible person, approach, upon the floor 
of [an armory], one Doctor E. S. C., a resident of 
Boston, Mass., who with his wife was a properly 
invited guest at said dance, and did say to the said 
Doctor C: ‘Leave this place and do not come here 
again. You are neither desired nor desirable’.” 
Upon conviction, he was sentenced to lose five 
numbers in grade. In this instance, the Navy De- 
partment stated: “The conduct and actions of 
Paymaster A, as shown by the evidence, are de- 
serving of severe censure. The complaining wit- 
ness, whether or not objectionable to certain 
members of the committee, was an invited guest, 
and while in the yard should have been treated 
with proper courtesy as such. The Department 
deeply regrets that Paymaster A should have per- 
mitted himself to behave in such an undignified 
and unseemly manner, and is of the opinion that 
the court properly found him guilty of conduct 
unbecoming an officer and a gentleman. In view 
of the fact, however, that although his conduct 
cannot be justified, the motives that actuated him 
were commendable and the assault occurred after 
considerable provocation, the loss of numbers ad- 
judged by the court is hereby remitted” (C. M. O. 
53, 1910). 

It is noted that the above specification alleged 
facts which, at best, constituted an act of mere 
indecorum. The Navy Department acknowl- 
edged the fact that the conduct was punishable 
under the serious charge of conduct unbecoming 
an officer and a gentleman. However, as has been 
shown hereinbefore, there was no existing expres- 
sion of policy at the time regarding mandatory 
sentences of dismissal for convictions under the 
charge. Long after the 1915 case, supra, which 
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first recognized the importance of automatically 
adjudging dismissal for convictions under the 
charge, the rule of law regarding indecorum, so 
unmistakably enunciated in C. M. O. 53, 1910, was 
considerably relaxed. 

Thus, in C. M. O. 1, 1933, 5, an officer was 
charged with conduct unbecoming an officer and 
a gentleman in that he (1) unduly pressed his 
acquaintance upon a certain lady and, uninvited 
and against the will of this lady, accompanied her 
to the residence of another lady with whom he was 
not acquainted; and (2) that he tried to force the 
same lady to dance with him by gripping her wrist 
- until she slapped his face. Both specifications con- 
tained allegations to the effect that the acts de- 
nounced were in disregard for the decorum and 
propriety required of an officer and gentleman. 

The Navy Department was then faced with a 
dilemma. Was it to preserve the rule of law de- 
claring acts of indecorum as “conduct unbecoming 
an officer and a gentleman,” bringing dismissal 
from the service; or to relax the previously estab- 
lished rule and remove acts of indecorum from 
the category of offenses coming under the charge? 
The liberal alternative eventually prevailed. It 
was held, as to the first specification, that only acts 
of mere indecorum were alleged which were in- 
sufficient to support the charge; and that the sec- 
ond specification should have been preferred under 
the specific charge of assault. It was recognized 
that an assault in the nature of the one alleged 
constituted unofficerlike and ungentlemanly con- 
duct but the practice of preferring such offenses 
under the general charge was interdicted, as it 
would make it mandatory upon the court to ad- 
judge a sentence of dismissal. 

Another step along the same road was taken by 
C. M. O. 5, 1937, 5. Tn this instance, an officer 
was charged with conduct unbecoming an officer 
and a gentleman, in that he did, wilfully and know- 
ingly and in an indecent and ungentlemanly man- 
ner, lie on a bed, together with another officer’s 
wife, who was then and there clad in a scanty bath- 
costume. It was held that since such act con- 
ceivably might have been done with propriety at 
some other place, and since the specification did 
not on its face allege facts constituting a violation 
. of law, regulation, or custom of the service, the 
conviction could not stand. In other words the 
act was not per se improper or indecorous. 


(To be concluded in an early issue.) 


MORE ABOUT 
WILLS 


By LCDR. W. H. Tayler, Jr., USN 


The following article deals with a subject which 
comes within the cognizance only of the individ- 
ual States, District of Columbia and the Terri- 
tories of the United States. It is not the function 
of the Judge Advocate General to pass upon the 
validity of a will or the method of its execution. 
Accordingly, this article should be considered as 
informational in character, intended for the per- 
sonal benefit of those members of the naval service 
who contemplate making wills. It should not be 
construed as representing the opinion of the Judge 
Advocate General. 


XECUTION of a last will and testament is 
the formal process by which a written docu- 
ment, intended as a will, becomes a legally effec- 
tive instrument. To the layman who has par- 
ticipated in the process of executing a last will, 
the whole procedure undoubtedly seems unduly 
formal and ritualistic. This formalism and ritual 
have come into use through the centuries for a 
good reason * * * to protect the desires of 
the person disposing of his earthly goods by the 
will, and to protect those to whom he wishes those 
goods to go on his death. 

American law on the execution of wills stems 
from two famous statutes of England, the Statute 
of Wills and the Statute of Frauds. The Statute 
of Wills was enacted by Parliament in 1540, in 
the time of Henry the Eighth. It required that 
devises be in writing. There was no requirement 
that the writing be in the hand of the testator, 
or even that it be signed by him. This situation 
led to numerous frauds and abuses. These frauds 
and abuses created the need for remedial legis- 
lation. This came in 1676, in the time of Charles 
the Second, in the form of the fifth section of the 
Statute of Frauds, providing: 

* * * all devises and bequests of any 
lands or tenements * * * shall be in 
writing, and signed by the party devising the 
same, or by some other person in his presence . 
and by his express directions, and shall be 
attested and subscribed, in the presence of 
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said devisor by three or four credible wit- 
— =" = = 

At the time this became law in England, our 
colonies were in their early stages of development. 
In most instances, their legislatures incorporated 
the provision into their written laws. In others, 
the colonial courts followed the statute by usage. 
In the course of time practically every one of our 
States adopted similar legislation. 

A will is no better than its execution. Defects 
in the drafting of a will may affect only specific 
clauses. A defect in the execution of a will, how- 
ever, may cause the whole instrument to fail, leav- 
ing the property therein treated to go as if no 
will had ever been made and thus defeating the 
purpose and intent of the testator as to the dis- 
position of his estate. It is endeavored here to 
present in brief form a guide to the Navy legal 
officer for those occasions when he is called upon 
to act as a master of ceremonies in the execution 
of a last will and testament. 

It is safe to say, as a general rule, that the 
more formal and ritualistic the process of execu- 
tion, the less the chance for error. Levity and 
haste breed carelessness with its disastrous results. 
There is a further practical reason for observing 
the almost ritualistic formalities to be outlined 
below. Witnesses to wills are usually untrained 
in legal matters. The legalistic ceremony will 
leave a deep impression on them, as it is very 
often their first encounter with anything legal. 

What formalities shall be followed?—The for- 
mal requirements for the execution of a last will 
and testament are provided by statute in each 
State. If you could be sure that the will would 
be executed in the place in which the testator 
would be domiciled at the time of his death, and 
that all his real and personal property would be 
located there at that time, the problem would be 
simple. You would merely follow the law of that 
place. There are, however, such things to con- 
sider as the rules of Conflict of Laws. By the 
weight of authority, the formal requirements of 
a will of realty are governed by the law of the 
situs of the realty. The formal requirements of 
a will or personal property are governed by the 
law of the domicile of the testator at the time of 
his death. 

Furthermore, some States require only two wit- 
nesses, do not require that the testator sign in the 
presence of the witnesses, do not require the tes- 
tator to sign at the end of the will, or to affix his 
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seal. Others, on the other hand, set the minimum 
number of subscribing witnesses at three, require 
that the testator declare the instrument to be his 
last will, require that he sign and seal in their pres- 
ence, that the signature be at the end of the will, 
and further require that the witnesses subscribe 
in the presence of the testator and at his request, 
and in the presence of each other. Considering 
the transient nature of the life of a serviceman, we 
soon realize that his death-domicile may be hard 
to determine, and that his property may: be scat- 
tered far and wide at the time of his death. Our 
goal, therefore, is to adopt a mode of execution 
which will stand attack even in the most demand- 
ing jurisdiction in the United States. 

Recommended formalities—A perusal of the 
laws of the various States will reveal that the most 
strict requirements for the form of execution of a 
last will and testament provide that there shall be 
three witnesses; that the testator shall declare the 
instrument to the witnesses as being his last will 
and testament; that he shall request the witnesses 
to act as such; that he shall sign the will at the 
end and affix his seal thereto in the presence of the 
witnesses; and that the witnesses shall subscribe 
the instrument in the presence of the testator, and 
in the presence of each other. The strictest juris- 
dictions require that the witnesses be credible per- 
sons of at least 21 years of age. 


(To be concluded in an early issue.) 


“TRUTH SERUMS” 
AND NAVAL 
JUSTICE 


(Continued from page 7) 

not such conduct as would be justifiable to main- 
tain discipline, particularly when weighed against 
an individual’s right to physical security and in- 
tegrity of the body. 

Assuming a confession has been obtained from 
a suspect or accused by means of the “truth 
serum,” may it be used in court against the ac- 
cused? First, let us suppose the “truth serum” 
was administered with the accused’s consent. At 
the trial the accused could, nevertheless, object to 
the offer of his confession in evidence, on the 
ground that a confession induced by drugs is not 
trustworthy and is incompetent. The objection 
would have to be sustained. Medical science has 
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not yet established the trustworthiness of a con- 
fession induced by artificial means. It is inad- 
missible as not having sufficient probative value.* 
Not only is the prosecution foreclosed from offer- 
ing in evidence such a confession, but also the 
accused may not support his claim of innocence by 
offering testimony made while under the influence 
of a drug, since a statement induced by a “truth 
serum” has not yet been established as sufficiently 
trustworthy to be admitted in evidence, either for 
the prosecution or for the defense.” 

In psychotherapy, the physician’s skill depends 
on his obtaining recitals of internal, external, and 
mixed events, and on his ability to suggest devel- 
opments and reconciliations. In law, we reject 
for untrustworthiness a method of interrogation 
which mingles external events with imaginary oc- 
currences and shapes the answers of the subject to 
the suggestions of the examiner. Thus, however, 
striking their medical uses, the drugs are not, 
in reality, “truth serums.” They dissolve inhibi- 
tions and tend to stimulate unrepressed expressions 
of external fact, of fancy, and of suggestion.” In 
criminal charges, the higher degree of caution 
always exercised by the law in favor of the ac- 
cused prompts to a greater strictness in excluding 
suspicious testimony in courts martial." 

Secondly, let us assume that the confession was 
obtained as a result of the “truth serum” being 
used without the accused’s consent. In such in- 
stance, the confession would be subject to exclu- 
sion, if offered in evidence, on the ground of un- 
trustworthiness, as above discussed, and on the 
further ground that it violates the accused’s priv- 
ilege against self-crimination. The privilege is 
contained in the Fifth Amendment of the United 
States Constitution, which provides, “* * * 
nor shall [any person] be compelled in any crimi- 
nal case to be a witness against himself * * *,.” 
Although no case has been found discussing the 
precise question, an objection based on constitu- 
tional privilege would properly be sustained. The 
privilege is one against compulsory testimonial 
self-crimination. Statements by an accused, who 
has been subjected to the “truth serum” without 
his consent, are not in any sense voluntary.” 

Courts have excluded as involuntary other con- 
fessions which resemble those induced by drugs. 
A confession which appeared to -hhave been made 
under hypnotic influence was held involuntary,” 
as was one made under the influence of a clair- 
voyant.* 


Although the confession itself is not admissible 
in evidence, if any information given in it leads 
to the discovery of facts which can be proved by 
other evidence, these facts may be shown.” 

In a criminal investigation, no doctor or corps- 
man should ever administer a drug to induce a 
statement except in the presence of a representa- 
tive of the subject, and then only after a full ex- 
planation to the suspect and after obtaining his 
consent. Failure to observe such precautions 
might make one subject to suit, either civilly or 
criminally, or both. How far a jury would go 
to assess damages in a civil action, or how willing 
State authorities would be to prosecute in cases 
of unauthorized use of a “truth serum,” is another 
question. 

Although the therapeutic use of sodium pento- 
thal and related drugs by physicians should not be 
discouraged, the use of such drugs on criminal 
suspects, without consent, should not be permitted 
inthe Navy. The latter type of use can be a power- 
ful force for oppression of individuals.” 


—_—— 
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23 Note, 42 Harv. L. Rev. 704 (1929). 

24 State v. Strong (83 N. J. L. 177, 188, 83 A. 506, 510 (1912)). 

2 Naval Courts and Boards, 1937, sec. 179; Richardson on 
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3, sec. 859; 20 Am. Jur., Evidence, sec. 1243. 
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RESERVE NEWS 


CDR. WARREN K. LINNEROOTH, USNR, 

has reported for active duty in the office of 

the Judge Advocate General as assistant for pro- 

curement, assignment and training of Reserve 

lawyers. He relieves Cdr. George H. Tyne, 

USNR, who has returned to the private practice of 
law in Nashville, Tenn. 

Cdr. Tyne has ably devoted the greater part of 
his efforts during a 1-year period of active duty 
in this assignment to the promotion of the Volun- 
teer Law Component program. Under his expert 
guidance a total of over 90 law units have been 
activated in the various districts. 

Ledr. Linnerooth is a native of St. Paul, Minne- 
sota, where, after his graduation from St. Paul 
College of Law in 1934, he was admitted to practice 
before State and Federal Bars. He comes to this 
assignment with a long standing legal and Naval 
Reserve background, having been active in the 
Reserve since 1929 when he joined the local organ- 
ized reserve battalion. Following his designation 
as a naval aviator in 1938 he served successively 
aboard the U. S. S. Wichita and U. S. S. Helena. 
During the war he was assigned to the Bureau of 
Aeronautics, Washington, and the Aviation 
Supply Office, Philadelphia, in aviation material 
procurement and distribution. Later he served 
aboard the U.S. S. Bennington (CV-20) as opera- 
tions officer, then assistant air officer in the carrier 
attacks on the Japanese Empire in the Iwo Jima 
and Okinawa campaigns. 


. ? 3 


As has been pointed out in previous issues of 
the JAG JourNat, it is now recognized that train- 
ing programs planned by local units are most 
effective in maintaining the interest of members. 
In this connection the office of the Judge Advocate 
General has recently been apprised of a very real- 
istic training program being conducted by Volun- 
teer Reserve Unit 11-2 of Los Angeles. Each 
month a panel is appointed to study designated 
aspects of selected subjects, such as “Searches and 
Seizures,” “Federal Tort Claims,” and “Eminent 
Domain.” The panel members do the research and 
present results of their efforts at the meeting. The 
whole membership is assigned the key cases to read 
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so that they can intelligently participate in the. 
discussion. 

One of the subjects recently assigned for dis- 
cussion under the program was “Subrogation 
Under the Federal Tort Claims Act.” A sym- 
posium on the subject as presented at the meeting 
has been received by the office of the Judge Advo- 
cate General indicating that the presentation was 
very thorough and painstaking. 

This form of training has been very well re- 
ceived. District directors of volunteer law unit 
activities and commanding or other officers of the 
units are solicited to forward to the office of the 
Judge Advocate General any information concern- 
ing noteworthy educational programs such as that 
of the Los Angeles unit above. This information 
will then be publicized in the JAG Journat as has 
been done in this article so that other units may 
adopt the same or similar programs. © 


x *®* 


Radm. G. L. Russell, USN, Judge Advocate Gen- 
eral of the Navy, addressed the Washington, D. C., 
Volunteer Law Unit at the regular monthly meet- 
ing held on May 3, 1949. He discussed “Military 
Justice” and gave a very interesting and informa- 
tive presentation of the many problems involved 
and the difficulties encountered by the military and 
Congress in connection with the preparation and 
enactment of this legislation. He also pointed out 
that, when this legislation becomes effective, the 
number of both Regular and Reserve active duty 
“legal specialist” officers required by the Navy to 
comply with the provisions thereof will be in- 
creased considerably. 

Capt. J. H. Schultz, USN, new assistant chief 
for Reserve in BuPers, also addressed the. same 
meeting presenting a very interesting ahd in- . 
formative discussion of “Reserve Activities” of 
the Navy. 


* * * 


There are now 98 activated Reserve law units 
with a membership totaling about 2,100. This 
is an average of 21 members per unit. Units vary 
in size from the minimum requirement of 5 to as 
many as 220 which is the membership in the Wash- 
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